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Overcoming 
Barriers to 
Settlement

Agenda

• Traditional, Competitive Negotiation

• The “Getting to ‘Yes’” Model of Negotiation

• Strategic Barriers to Settlement

• Psychological Barriers to Settlement

• Other Barriers to Settlement

• Impasse-Breaking Tools

• Questions?
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New Book

New Book
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Questions
• How many are not lawyers?

• How many practice only family law?

• What percentage of your practice is family 
law?

• How many have training in Collaborative 
Law?

• How many Collaborative Law cases?

• How many mediators?

Traditional, Competitive Bargaining

– Arrange to negotiate on your own turf.

– Balance or slightly outnumber the other side.

– Time the negotiations to advantage.

– Lock yourself in.

– Designate one of your demands a “precondition.”

– When it is in your interest, make the other side tender the first 
offer.

– Make your first demand very high.

– Place your major demands at the beginning of the agenda.

– Use two negotiators who play different roles.

– Appear irrational where it seems helpful.

– Claim that you do not have authority to compromise.
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Traditional, Competitive Bargaining

– Manipulation
– Trickery
– Bullying

“Intolerable Cruelty”
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Basic Elements of Principled, 
Interest-Based Negotiation

• Separate the people from 
the problem

• Shift focus from positions 
to interests

• Generate options to 
achieve joint gains

• Look for principled 
benchmarks to resolve 
disputed issues

• Consider BATNA (best 
alternative to a 
negotiated agreement)
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Foundation = 
Rationality

Strategic Barriers to Settlement

• Adverse Selection

• Prisoner’s Dilemma

• Differing Objectives
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Adverse Selection - the problem of 
secret information

Plaintiff Defendant

Demands $10 million Offers $1 million

Willing to take $3 million Willing to pay $3 million

“ZOPA” – zone of possible agreement

Solution: Use an intermediary – such as a 
mediator or Collaborative Law coach – to speak 
confidentially with each side and broker a deal.

The Prisoner’s Dilemma



Copyright 2017 - David A. Hoffman.  Permission 
to reprint is hereby granted so long as 
distribution is free and this notice appears. 8

The Prisoner’s Dilemma
Solutions:

• Promote candor and communication

• Disaggregate the negotiation

• Test for cooperation

• Use an intermediary – such as a mediator or 
Collaborative Law coach – to speak 
confidentially with each side to promote trust 
and broker a deal.

Differing Objectives

• What if the other side doesn’t want a 
‘win-win’ solution?
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Thomas-Kilmann Conflict Mode 
Instrument

Conflict Styles

• Avoid

• Accommodate

• Compete

• Compromise

• Collaborate

[How many have tried this instrument?]
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Collaborate

Thomas-Kilmann Conflict Mode 
Instrument
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Cooperation and Competition:
Lessons from Evolutionary Psychology

• Reciprocal altruism –
i.e., cooperation

AND / OR

Social hierarchy – i.e., 
competition

Differing Objectives

What if the other side doesn’t want a 
‘win-win’ solution?

Solutions:

• Step up to the balcony: ‘name the 
game

• Normalize

• Identify the costs (e.g., relationship) 
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Psychological and Other Barriers to 
Settlement

Questions


